Abstract-This paper explores and examines Hudud
power in the execution of Hudud penalties. Once a prima facie case is established with evidences, and the conditions for applying the punishments are fulfilled, the Islamic court is divested of discretionary powers. Rebellion against constituted authority either a political leader or economic order is categorized under "corruption on earth", and is punishable by death. The convicted person may be killed through a police, or military action, or through the sentence of a court of competent jurisdiction. Rejection of Islam (apostasy) is a criminal offence in Islamic penal system, and the punishment is a death penalty. It can be imposed against a Muslim who denies the existence of God or angels, or any of the prophets of Islam, or rejecting any section of the Qur"an. The punishment for Hudud crimes, are namely fornication, adultery, theft (saraq) and drinking of alcohol (shrub al-khamr). Fornication means sexual intercourse outside marriage, and the punishment in the Qur"an is 100 lashes. The punishment of flogging is ordered in the Qur"an, Surah 24.2. Adultery means extra-marital sex. Prophet Muhammad s.a.w prescribed stoning to death for people convicted of adultery. Islamic criminal jurisprudence stipulates two conditions that must be met before the judgment is executed. The first is that there must be confession by four eye witnesses; it must be a voluntary confession without any element of duress. The sentence can only be executed if it has been repeated four times, at different court sessions. Secondly, it is the duty of the court to establish the fact through examination of all confessions that there was actual penetration of the male"s penis into the female"s vagina. Islamic law insists that the four eye witnesses must confirm physical observation of the actual intercourse directly. In this respect, adultery and fornication are called zina. False accusations of charges of zina are punishable for the offence of defamation (qadhf). Defamation threatens the legitimacy of a women"s child, the Qur"an prescribes eighty lashes for a free citizen and forty lashes for a slave. Public flogging is meant to protect the honour, dignity and credibility of the innocent. The crime of theft is explicitly condemned in Islamic penal system. Theft is defined as "stealing someone else"s property. Conditions to establish the crime of theft is also given. The thief must be a matured person and the act of stealing must be intensive and deliberate. The thief must be aware that the property belongs to someone else. The property must have been kept in a secured place which the thief has forcefully broken. The punishment for theft is stated in the Qur"an as follows: "As to the thief, male or female, cut off his/her hands". Amputation of the hands is based on strict conditions. The value of the stolen item must be considered, to determine whether it is in the public interest to prosecute the case. The minimum value (nisab) for the stolen good in Islamic criminal law must be at least a quarter of a dinar, or the equivalent. The stealing of government property is not punishable by amputation. Since the Islamic State has the duty to provide for the citizens, amputation cannot be carried out in a time of famine and starvation. On the procedure and sequence of punishment for the offence, the thief"s right hand is cut off at the wrist, and the wound cauterized with boiling oil. Prophet Muhammad s.a.w once described the offence of drinking alcohol as "the mother of all vices" (ummal-Khaba'ith), because alcoholic intoxication can lead to the commission of other offences. The punishment for alcoholism and public intoxication from the Hadith is 80 lashes. This punishment was not provided for in the Qur"an. In its section on theft (sariqa) the Bill penalizes the first offence of theft, when it fulfils all the prescribed conditions (15 such conditions provided under Clause Seven) -with amputation of the right hand from the wrist, and the second offence with amputation of the left foot (in the middle in such a way that the heel may still be usable for walking and standing). The third and subsequent offences of theft are punishable with imprisonment for such terms as in the opinion of the court are "likely to lead to repentance" (Clauses 6 and 52). The punishment for highway robbery is death and crucifixion if the robbery is accompanied by killing; and it is death only if the victim is killed but no property is taken away. In the event where the robber only takes the property without killing or injuring his victim the punishment is amputation of the right hand and the left foot (Clause 9). Zina is punishable upon conviction by stoning (with stones of medium size) to death for a married person (i.e., muhsan) and whipping of 100 lashes plus one year imprisonment for the unmarried. Four eyewitnesses will be required to prove the act of zina. Each witness must be an adult male Muslim of just character. Witnesses shall be deemed to be just until the contrary is proven. The Bill also states that pregnancy on the part of an unmarried woman or when This circumstantial evidence for rape is not sufficient to convict the accused to the level of hudud punishment but only to takzir (punishment at the judge"s discretion). This relies heavily on the judges" gender sensitivity and understanding of rape. Without sufficient circumstantial evidence to prove that there was forceful intercourse, the rape victim would still be guilty of qazaf and likewise would be exonerated if there is sufficient evidence to the contrary. It is widely documented that not all rapes are accompanied by forceful intercourse, as a victim may "comply" or not resist in threatening circumstances. In cases of incest, levels of "compliance" are very high and there may be very few, if any, signs of force. The provisions for witnesses" testimonies are also of great concern, not only in that they violate Article 8(2) of the constitution, which stipulates that there should be equality and no discrimination on the grounds of religion, race or gender and also requires an unreasonable high level of standard of testimony. The Hudud enactment explicitly accepts only testimonies from witnesses who are "just" male Muslims. A person shall be considered just if he does what is required by Islam and avoids committing great sins and does not continuously commit lesser sins and further has a sense of honour." There is a presumption that a person is "just" until the contrary is proven. The actual scope and quality of the testimonies of Muslim women and non-Muslims are not provided for in the enactment; although PAS leaders have gone on to say that in "special" circumstances their testimonies would be accepted. Awang has gone to say that the state government has no plans to implement the Hudud enactment in the near future. The state government will instead send delegates to Saudi Arabia, Iran and Sudan to study the implementation of the Hudud laws in those countries and provide state leaders with a "better idea" as to how to implement them. According to Hadi Awang, the state government had appointed officials with "deep knowledge about Islamic laws" to implement the Hudud enactment, but they needed "more exposure and observation" of the experiences of the other countries. This change of plan after the initial desire to push through the Hudud laws without timelines and necessary mechanisms or implementation raises questions as to whether there was a severe lack of foresight or whether the whole Hudud issue was one of political expediency.
Conclusion
The goal of criminal law is not to punish, including with any particular punishment. The goal of criminal law is to prevent the prohibited acts, to establish public order and to administer justice in the event of contravention. Punishment is a tool to achieve that goal. A tool is not a goal. So, how it is used should be taken into account. The result will be the measure of its success or otherwise. The non-enforcement of the Hudud enactment in Terengganu is reminiscent of the situation in Kelantan, where after the Hudud bill was passed and assent given by the Sultan of Kelantan in 1994, the state government said it was unable to enforce the laws as they contravened the constitution. The Hudud Bill has been the continued focus of public debate in Malaysia. The Bill has come under criticism both on specific points as well as generally as being eager to inflict punishment and pain. This approach, although a necessary ingredient of a penal policy, needs to be moderated by such other influences that are felt to be equally important in the formulation of a comprehensive philosophy of punishment. To show care and compassion and to provide an opportunity for those who might be ready to repent and reform are among the considerations that have received greater attention in the formulation of a comprehensive penal policy in modern times. Apart from the essential merit of the harmonious approach, the added emphasis on rehabilitation and reform is an acknowledgement on the part of the society at large that crime is not a totally isolated phenomenon. The Qur"anic outlook on punishment may be characterized by its dual emphasis on retribution and reformation. It is my submission that the Hudud Bill in both Kelantan and Terengganu has failed to be reflective either of the balanced outlook of the Qur"an or of the social conditions and realities of contemporary Malaysian society.
